David Forst

o

Fenwick & West

FENWICK Partner

Noah Buxton

0.”. - =
5

The Network Firm
Co-Founder & CEO




Qo
===

7

[ BN

e _:(
o~
a8

L Virtual Currency as Droperty, not Currel

e Taxpayer has gain or loss determined by reference to its
IRS NOTICE 2014-21 basis in virtual currency and the FMV of property received
in exchange for such virtual currency at the time the

Virtual currency is “a digital virtual currency is sold or otherwise disposed of.

representation of value

that functions as a medium e The character of gain or loss generally depends on whether

of exchange, a unit of the virtual currency is a capital asset in the hands of the
taxpayer.

account, and/or a store of

value other than a A taxpayer who receives cryptocurrency as payment for

representation of the U.S. goods or services must include in gross income the FMV of

dollar or a foreign the virtual currency measured in USD as of the date the

p e e virtual currency was received.
currency.” (italicized

portion added by Rev. Rul.
2019-24).



Qo

o5

The Universe & Taxonomy of Staking

Main Categories of Staking New? Outlier?

SOLO DELEGATED POOLED
STAKING STAKING STAKING
Running a node, Delegating Tokens are part
creating new tokens to a of a staking
tokens. node operator, pool. Possible

joint staking issuance of
with node receipt tokens

operator and
creation of new
tokens.

Happens “on-chain” with permissionless participation.

Participation secures and expands the network and
facilitates consensus.

|

STAKING AS
A SERVICE

Depositing
tokens with a
service provider
who runs nodes
and is paid a
fee.

Happens
through Service
Provider

|

LIQUID
STAKING

Tracker tokens and
associated
“protocol.” Gain
exposure to ETH
staking rewards, but
LSTs can be
traded/used unlike
staked ETH which is
“locked up.”

Maintained by a
service provider, a
DAO, and smart
contracts.

—— e R e R e R e R e R e R e R e e e e e e ey

Activities Referred to as “Staking

iqidity Pool

Depositing Depositing an LP
token/token pairs Token (from

to AMM providing assets
Protocols (DeFi to a Liquidity

Exchanges), Pool) and earning
earning a share of an additional
trading fees paid third token.

by other users.

On-Chain & Permissionless but not
staking for purposes of securing and
expanding the network. This is the

“application layer” and secures
liquidity and incentivizes participation
in the DeFi protocol.
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T Supreme Court Test + 2Treasury Regs + 3IRS Rev Rulings

GLENSHAW GLASS

The U.S. Supreme Court’s
Glenshaw Glass test for
income, cited in Rev. Ruls.
2019-24 and 2023-14.

TREAS. REG. 1.451-2(A)

Constructive Receipt

Undeniable accession to wealth

Clearly Recognized

Over which the taxpayer has complete
dominion

Income is constructively received by a
taxpayer in the year when “it is credited to
his account, set apart for him, or
otherwise made available so that he may
draw upon it at any time.”
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L, General Tax Concents, Meel Cryplc

‘ T Supreme Court Test + 2Treasury Regs + 3IRS Rev Rulings

REV. RUL. 59-60

3 Provides guidelines for valuing e Willing-buyer/willing-seller standard
an asset (in that case,
privately-held stock)
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Facts: A cash method taxpayer
who “stakes 200 units of

[token] M and validates a new e Conclusion: the taxpayer must include

block of transactions on the M the “fair market value of the validation
blockchain, receiving 2 units of rewards received” in gross income in “the
M as validation rewards.” 2 taxable year in which the taxpayer gains

dominion and control.”

The ruling posits that upon _ o _
e Asto precise timing, the ruling states,

receiving the tokens [Date 2]

the taxpayer lacks the ability to “The fair market value is determined as
sell exchange or otherwise of the date and time the taxpayer gains
dispose of them, and that on dominion and control over the validation
the following day [Date 3] the rewards.”

taxpayer has the ability to sell,  Ruling cites Glenshaw Glass to determine

exchange, or otherwise dispose
of the tokens.

when income arises under section 61.
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s£ Staking, Questions Remain

Taxpayers still face myriad Questions, Gray Areas, and Technical Problems

LOCKED TOKENS CHARACTER &

eGray areas or lack of SOURCE

dominion and control
(inability to dispose).

eThe tech innovations
quickly outpace tax

QVaIuation — FMV not clarity.

always readily obtainable.
BASIS TRACKING

o Practical issues
tracking some staking
rewards, depending on
technical facts, how the
protocol operates and
availability of data.

LIQUID STAKING

0 Disposal or not?
(ETH>StETH)

elncome by block?

ACCRUED AWARDS

2] In practice, almost
impossible to track.

eCooIdown periods and
D&C?

LIQUIDITY POOLS
e Disposal or deposit?

eCaIcuIating earnings in
the pool, or “on the way
out?”

LIQUIDITY DISC.

eLiquidity discounting
as a valid method in
valuation of illiquid
tokens?

WITHHOLDING

OCorporate filer
obligations and ability to
track, withhold and
remit for employee
staking programs?
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